Tricia Redeker Hepner and Daniel Rezene Mekonnen

“JUSTICE FUTURES”:
FORENSIC INVESTIGATION AND THE POTENTIAL
FOR TRANSFORMATION IN ERITREA

Tricia Redeker Hepner® and Daniel Rezene Mekonnen®

Abstract: This article addresses the role of the dead and disappeared and the
potential for forensic investigation of atrocities in the context of an evolving
transitional justice debate and framework for Eritrea. As one possible compo-
nent of transitional justice, forensic investigation represents an especially po-
tent modality to document the physical evidence of atrocities, help establish
truth and accountability, and catalyse deeper conversations about justice, re-
conciliation, repair, access to resources, and socio-political transformation.
This discussion is especially relevant as human rights proponents continue to
debate the implications of findings by the Human Rights Council that Eritrean
authorities have committed or enabled crimes against humanity and whether
these should culminate in a referral to the International Criminal Court.
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Introduction

Contemporary Eritrea is marked by mass out-migration, political violence,
militarisation, economic hardship, and the haunting spectre of death. The
forces that limit and take lives are manifold: renewed armed conflict in ne-
ighbouring Tigray, Ethiopia; humanitarian disasters of drought and food
insecurity; imprisonment and torture in police stations, military camps, and
makeshift container cells; extra-judicial execution and enforced disappea-
rances; trafficking of asylum seekers for ransom and the illicit trade in or-
gans; detention, deportation, and sometimes torture in countries of transit
or putative refuge; and the watery graves of migrants swallowed by the Me-
diterranean Sea. Since Eritrea’s de facto independence in 1991, not counting
incidents that took place during the long history of the country’s war for
independence, multiple massacres have also occurred in Eritrea.
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This article addresses the role of the dead and disappeared and the potential
for forensic investigation of atrocities in the context of an evolving tran-
sitional justice (TJ) debate and framework for Eritrea. Importantly, these
atrocities and the need to confront them cannot be limited to the national
territory or a specific time period. This includes the current conflict in Tig-
ray, in which massacres allegedly involving Eritrean troops have occurred.
Our focus in this essay, however, is on Eritrea as both a national territory
and a transnational terrain.

Government loyalists and regime apologists aside, most Eritreans of con-
science and their allies still turn hopeful eyes towards a future beyond the
necropolitical (Mbembe 2011; see also Ferrandiz and Robben 2015) regime
that justifies the wanton abuse of human life in the name of nationalist se-
If-determination, victimisation, and exceptionalism. In such a putative fu-
ture, however, will accountability be sought and justice be done? By whom,
and for whom? According to what modalities? For what purposes, and with
what desired outcomes? Amid a polarised state of denial, in which well-do-
cumented human rights abuses are cast by the government, its supporters,
and a global anti-refugee regime as “fake news,” or “fabrications,” or just “not
that bad” (Treiber and Redeker Hepner 2021) how are facts to emerge, and
with what consequences? Would they usher in repair and reconciliation or
further fragmentation and conflict? What might a transformative politics of
life (Redeker Hepner 2020) look like in the wake of wanton death?

Scholars, advocates, and survivors have debated for decades how societies
transition from periods of violent conflict and what the possibilities are for
a meaningful post-conflict transformation. Within the repertoire of stra-
tegies for establishing factual historical records, accountability, and justice
are forensic investigations of human remains for both evidentiary and hu-
manitarian purposes. Whether to locate and investigate clandestine burials,
identify the remains for judicial evidence and/or return them to kin, or to
help bring perpetrators to justice, forensic anthropology and archaeology
have played a powerful, if contested, role in reckoning with the legacies of
violence (Elgerud and Kim 2021).

Our central argument is that considering forensic investigation in the con-
text of an evolving transitional justice framework for Eritrea catalyses deeper
conversations about justice, reconciliation, repair, access to resources, and so-
cio-political transformation. Although we cannot address all these issues in
depth here, we aim to begin such a conversation by arguing that the anticipati-
on and infrastructural planning for an Eritrean state and society that respects
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the rule of law, protects fundamental rights and freedoms, and holds violators
accountable — what we call “justice futures” — should include inquiries into
the dead and disappeared. As one possible component of transitional justice
(judicial and non-judicial institutions and practices brought to bear on soci-
eties confronting, and seeking to recover from, legacies of violence), forensic
investigation can be a potent modality for documenting the physical evidence
of atrocities. This discussion is especially relevant as human rights proponents
continue to debate the implications of findings by the UN Commission of
Inquiry on Eritrea (COIE) that Eritrean authorities have committed or enab-
led crimes against humanity and whether these should culminate in a referral
to the International Criminal Court (Mekonnen 2016).

Of course, neither forensic investigation nor transitional justice are pana-
ceas.! Adopting a careful process of on-the-ground research among families
and communities is essential to discover what “justice” means to whom, and
whether, when, and how forensic inquiries could or should play a role. An
ethnographically driven “integrated approach” (Kim 2018; Redeker Hepner
and Steadman, 2022), informed by the technical and medico-legal dimensi-
ons of forensic science, but which prioritises local knowledge and contexts,
grapples with contradictions, and leaves open the possibility that forensic
investigation or other interventions may do more harm than good, is essen-
tial. That such research is currently impossible in Eritrea does not prevent us
from considering these issues.

In the following section, we acknowledge the anticipatory nature of our en-
deavour, which we present in the form of a “justice futures” exercise. We also
discuss the imperative of advance planning for Eritrea’s future transitional
justice process, taking into account teleological assumptions and pitfalls in-
herent in the concept of “transition,” and the impossibility of on-the-ground
engagement in Eritrea at this time. We then revisit Eritreas troubled histo-
ry of human rights violations, focusing mainly on the post-independence
history of the country under the ruling party’s hegemonic variant of natio-
nalism. We focus on the different meanings and categories of the dead and
the disappeared, with emphasis on specific case studies of massacres and
enforced disappearances and death in prison of well-known personalities.
Our discussion of gross violations is not limited to incidents that took place
in Eritrea; we also address the plight of the trafficked, the smuggled and
the drowned, mostly those in the Sinai Desert and the Mediterranean Sea

1 Alargebody of scholarship has interrogated forensic procedures in relation to post-conflict justice

and the various cultural, legal, and scientific assumptions on which they rest (e.g., Rosenblatt
2015; Wagner 2008; Kim 2018; Elgerud and Kim 2021; Hoehne and Bedoya Sanchez 2020).
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(what we call the “landscapes and diasporas of the dead”). In the fourth sec-
tion, we return to the core issues of Eritrea’s future transitional justice plan
with respect to the element of potential forensic investigation. We conclude
with reflections on our key points and raise further questions provoked by
prevailing critical scholarship of forensic investigations in other post-con-
flict and transitional justice contexts. Importantly, our aim is not to promote
the necessity of forensic inquiry, but to draw on its potential application as a
way of furthering debates about Eritrea’s future.

From Past Harms to “Justice Futures”

In all conflicts, as atrocities take place physical and other forms of evidence, from
human remains to social memories, inevitably accrue. Cultural practices, local
institutions, and international resources constitute repositories for post-conflict
justice and reconciliation. Yet whether and when these reap accountability on
behalf of victims and aggrieved survivors depends on complex political, legal,
and cultural conditions. Perhaps most important for societies enmeshed in or
emerging from periods of violent conflict is the ability to imagine and anticipate
the potential for post-conflict transformation and begin forging its foundati-
ons in the present. Most societies emerging from long periods of conflict under
violent regimes face devastated infrastructures and compromised political and
judicial systems, necessitating planning for the future.

For the people of Eritrea, whether at home or in diaspora, anticipation has
motivated collective struggle for generations. The 1961-1991 war of inde-
pendence was waged on the basis of claims to national self-determination
and the uncompromising demand for future statehood. The eventuality
of independence required massive sacrifices by virtually all Eritreans. For
some this meant exile and alienation, for others submission and suffering,
and for a symbolically powerful subset, martyrdom through death.” It also
embodied and exacerbated ethno-national, religious, gendered, and politi-
cal divisions, precipitating violence within and between the Eritrean Peop-
le’s Liberation Front (EPLF), and its successor, the PFD]J, the Eritrean Libe-
ration Front (ELF), and society at large. At the same time, the achievement

2 Official nationalist ideology monopolises the definition of martyrdom, applying it only to those who
died in loyalty to the Eritrean People’s Liberation Front (EPLF) or the People’s Front for Democracy
and Justice (PFDJ). However, those who have died in opposition to the regime may also be seen as
martyrs, sacrificing their lives for a different definition of freedom. The attribute “martyr” has also
been applied to those who died in military service, including from disease, accidents or allegedly
shot while fleeing, in order to disguise death and desertion during conscription.
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of independent statehood following the 1993 referendum represented the
fulfilment of a fundamental goal shared across these divisions.

The transition to the People’s Front for Democracy and Justice (PFD]) single
-party regime in the years following independence was marked by the ongoing
suppression of sub-national identities and loyalties in the name of hade hizbi
hade libi (h® UHIL L AlL), “one people, one heart” in Tigrinya. But the con-
solidation of PFDJ’s nationalist hegemony has long competed with alternative
visions of different possible futures, including return and reintegration for exi-
led ELF fighters and affiliates; implementation of the country’s “controversial”
constitution of 1997, democratisation and the rule of law; a broad inclusion of
the multigenerational and multicultural global diaspora; the realisation of ci-
vil and political rights, including freedom of religion, conscience, expression,
and association; and for many, reconciliation and social repair to accompany
promises of post-war economic reconstruction and development. The outbre-
ak of the border war with Ethiopia in 1998 pre-empted many of these efforts
and intensified regime-directed militarisation and authoritarianism. Howe-
ver, alternative visions and projects have persisted and even proliferated under
the conditions of violent repression, widespread and systematic human rights
violations, and massive out-migration that have characterized Eritrea since
the early 2000s. Although most of these organised efforts have occurred in
diasporic contexts, the transnationally networked nature of the Eritrean state
and society (including online; Bernal 2008), and the country’s ever-deepening
international entanglements (despite the government’s isolationist stance),
have informed an anticipated future beyond the PFDJ-dominated present.

But when the future becomes the present, how will Eritreans reckon with
the past? Although members of the opposition-in-exile, as well as global
Eritrean human rights proponents and their allies, have been debating and
organising with respect to future forms of reconciliation and accountability
in a post-PFD]J Eritrea, no well-defined framework for transitional justice
has yet emerged (Redeker Hepner 2020; Mekonnen 2009; Mekonnen 2013)
with the exception of some initial blueprints, such as that of the Eritrean Law
Society (ELS), shared in an international conference organised in April 2019
by the London-based Eritrea Focus. The very temporality of the concept of
transition proves problematic, however; it suggests that societies arrive at a
discernible moment or breaking point that marks the liminal, or transitio-
nal, phase. Yet, rarely do such dramatic breaks occur. Even events like a coup
detat or the toppling of a regime arise from a longer trajectory, representing
a protracted culmination rather than a sudden cataclysm. Whether a social,
political, and legal infrastructure exists to help midwife the “post-conflict”
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period proves another matter. This infrastructure, and transitional justice
models generally, must emerge from local conditions and priorities rather
than be imposed from outside (see Hoehne and Abdullahi 2021).

Much literature in critical transitional justice studies has wrestled with the
teleological assumptions embedded in the very concept of “transition” and
even “post-conflict,” especially as societies that have not undergone a re-
gime change at all, such as Uganda, or liberal democratic countries in the
global North with legacies of settler colonial violence, such as Canada, adopt
transitional justice frameworks. That many examples of transitional justi-
ce have also failed to precipitate necessary change, moreover, has imparted
considerable scepticism into an erstwhile celebratory discourse (DeGreiff
2020). As post-apartheid South Africa struggled with tenacious, racialised
economic inequality, for instance, it revealed the inherent limitations of a
Truth and Reconciliation Commission focused on political wrongdoings
and forgiveness over the redistribution of resources (Besteman 2008; Wil-
son 2001). As the Canadian government mandated a Truth and Reconcilia-
tion Commission to address legacies of structural violence against First Na-
tions peoples, indigenous communities themselves viewed it as a top-down
deflection that failed to resonate with their needs and demands (Kim 2014).
Cambodia’s transitional justice process, and especially the Khmer Rouge
Tribunal, has proven so removed from the everyday lives and experiences of
genocide survivors that scholars now describe it as a “justice fagade” (Hin-
ton 2018). In Rwanda, official narratives of truth and memory, forged du-
ring gacaca and other trials, have themselves turned limiting and repressive
(Bouwknegt 2016; Thomson 2013). And in northern Uganda, survivors of
the decades-long war between the Lord’s Resistance Army (LRA) and the
government of Uganda look with increasingly bitter scepticism on the na-
tional Draft Transitional Justice Policy as it remains unimplemented under
the more than three decades’ reign of President Yoweri Museveni and the
National Resistance Army that perpetrated so much physical and structural
violence (Kim and Redeker Hepner 2019).

Clearly, transitional justice does not presuppose a predictable universal path
from repression to democratic reform, let alone accountability or social and
economic repair. As a recent comprehensive assessment of transitional jus-
tice in Somalia and Somaliland notes, T] models

must involve a large section of the population, focusing on or-
dinary people and the realities of their daily lives. It should be
designed and implemented from the ‘bottom’ up. Donor and in-
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ternational agencies should avoid being a visible and driving force
as it may work at cross-purposes, undermining popular trust and
legitimacy in the pursuit. (Hoehne and Abdullahi 2021: 8)

Indeed, Eritrea’s transitional justice (T]) process must by necessity be antici-
pated, debated, and planned. This is no small feat for a society that has been
globally dispersed and socio-politically fragmented, where mistrust of insti-
tutions and of international actors characterises both daily life and the arc
of social history, where dissidents have been driven out, detained without
charge, and extra-judicially executed. Much of the Eritrean legal expertise
that can help formulate a transitional justice process has been exiled, disrup-
ting the distinctions between local, national and international. But Eritrea is
not alone in these experiences, and a wealth of possibilities exists that may
inform a transitional justice approach, from South Africa to Sierra Leone
to Somaliland. Although a fuller review is beyond the scope of this article,
comparative examples of forensic investigations and identifications of the
dead and disappeared illustrate the unanticipated impacts and the need for
more than a “toolkit” approach to justice. Before addressing “justice futures”
in the Eritrean context, however, we must consider the different categories,
contexts, and time periods of death and disappearance and the “afterlives of
violence,” or the ways violent experiences continue to shape individual bio-
graphies, collective identities, and national communities (Bernal 2017: 23).

Landscapes and Diasporas of the Dead

The landscape of the Eritrean dead and disappeared is simultaneously local,
transnational, and global, and remains tethered to specific periods and mo-
ments of political upheaval. It is also a largely unexplored terrain insofar
as the ruling regime has rendered the enumeration and recognition of the
dead and disappeared a dissident political act: an extension of the erasure of
personal and individual suffering (Bernal 2017). The silencing of discussi-
on around political and politicised mortality, and the efforts of those who
demand to name and publicly memorialise the dead and disappeared, as
well as the extra-judicially imprisoned (the socio-politically dead),> beco-

3 See, for example, the extensive and continually updated report, “Political Prisoners, Prisoners of
Conscience, and Other Forcibly Disappeared Citizens in Eritrea,” created by activist and writer
Ahmed Raji and published by the opposition media and research group Awate Team (2020),
which carries the headline: “Remembering is an act of defiance” Also notable is the reported
arrest of “scores of young people” over the death of imprisoned community leader and dissident
Musa Mohammed Nur as reported by Africa News (2018).
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mes especially significant when considering how they might be incorpo-
rated into future transformations and transitional justice efforts. Later, we
will address specific potential sites where forensic investigation of human
remains may be possible. But first we sketch a brief contextual “map” of the
Eritrean dead and disappeared, highlighting how they are simultaneously a
local, regional, global and transnational phenomenon that reflect the twin
realities of political violence and displacement.

From Martyrs to Massacres

The most well-known and officially sanctioned category of the dead is that
of the martyrs called 4“4 3~1 or sema’itat in Tigrinya: the freedom fighters
and the occasional acknowledged civilians who perished during the 1961-
1991 Eritrean war of independence. Of all categories of the dead, these
are the most readily recognised in name and deed, with official memorials
and an annual commemoration on June 20. They are what we might call
the “sanctioned dead,” those that the current regime celebrates in its na-
tionalist narratives. In summarising the collective suffering and sacrifice
of the nation, the martyrs also render insignificant or “unspeakable” the
personal losses of countless millions, a phenomenon that Bernal describes
as “a secondary form of violence” (Bernal 2017: 23). In their very sancti-
oning, however, the martyrs are also a politicised and exclusive catego-
ry, reserved for those whose loyalty at the time of their death rested with
EPLF or PFDJ in particular. Those Eritreans who died in other modes of
resistance or loyalty - fighting on behalf of ELF, or as members of internal
reform or dissident movements such as menka'i (9°76) or yemin (297%) -
are by definition excluded, as they were framed as “traitors” to the EPLF
and therefore to the nation for which the latter claimed exclusive represen-
tation. Importantly, however, the EPLF - later the PFD]J - did not officially
announce the names of those martyred during the long war until after
independence (Bernal 2013: 251).

Also assiduously erased by the official sanctioning of the martyrs are those
who died in the post-independence period due to political violence, repre-
ssion, and subsequent armed conflict. Among them are the younger military
conscripts who perished in the 1998-2000 Ethiopian-Eritrean border war,
the so-called warsay (PCAL), or “heirs” to the pre-independence generation
of fighters, the yike'alo (hade), or “all powerful” The Eritrean government
has never released a comprehensive list naming those killed during the war
and its unconfirmed report of 19,000 casualties is thought to be drastically
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underestimated. Included in this account in particular are victims of extra
-judicial killings that still take place in the Eritrean army. In a counterpoint
to the regime’s official silence, the opposition media organisation Awate.
com published its Martyrs’ Album in 2005, an online war memorial that
reclaimed the symbolism of the sanctioned dead reserved for EPLF martyrs
in a subversive act of symbolic appropriation and “audacious political inter-
vention” (Bernal 2013: 250).

If the names and circumstances of life and death have largely been erased or
absorbed into symbolic categories within a larger contested nationalist na-
rrative, even more repressed are the stories of civilians who died as collateral
damage as the result of armed conflict. Among these are countless examples
of people killed by the occupying Ethiopian forces, a history which has yet
to be fully uncovered but remains keen in Eritrean social memory (EPDP
2020). Also of major significance are those actively targeted and eliminated
for imputed dissidence in the post-independence period by the Eritrean re-
gime itself. Massacre events stand as major known examples, in which the
state or its agents executed veterans, civilians, and conscripts. These, too,
form part of the landscape of Eritrea’s dead and disappeared.

As Mekonnen’s (2009: 87-90) previous work has discussed, the earliest po-
st-independence incident of mass killing occurred at Mai Habar, related to
a protest of disabled war veterans that took place on 11 July 1994. In the
incident, an unknown number of protestors were shot dead, allegedly while
peacefully protesting and demanding an immediate meeting with President
Isaias Afwerki (who refused to meet them), in order to discuss fundamen-
tal issues related to their vulnerable situation as disabled war veterans (De-
mocratic Eritrea 1996: 10). A few years later, in early 1997, another mass
killing occurred, in a touristic valley known as Durfo located in the out-
skirts of Asmara towards the port city of Massawa. Victims of this massacre
were suspected of having links with Islamist militant groups reportedly wor-
king to overthrow the government (Mekonnen 2009: 112). Contextualised
and supported by an Amnesty International (2004: 16) report stating that
“Muslims, especially in the western areas bordering Sudan, have often been
suspected of links with predominantly Muslim-armed Eritrean political op-
position organizations based in Sudan,” the Awate Team (2013) published
this specific description of the Durfo Massacre online:

On January 23, 1997, with a secret order from Abraha Kassa, the
chief of the National Security Office of Eritrea, and under the di-
rection of President Isaias Afwerki, security forces rounded up
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150 Eritrean Muslim men under the guise of being collaborators
with the Islamic Jihad movement. They were picked from their
homes and workplaces. News coming from Asmara has confir-
med that, six months after they were taken in custody, with the
knowledge of both [Abraha Kassa and Isaias Afwerki] they were
executed on 18 June 1997 from 8:20 p.m. to 2 a.m. the next day.
With due considerations for the security aspects of this informati-
on, we will release a follow-up [on the news]. (Awate Team 2013)

A similar tragic case is that of the Qarora Massacre in April 1997. Qarora
(also spelled as Kerora) is a town in the northern part of Eritrea, at the border
with Sudan. The region is the traditional place of the Tigre people, the second
largest ethnic group in Eritrea, and a predominantly Muslim community.* Ac-
cording to a report by the official monthly newsletter of the Eritrean Liberati-
on Front-Revolutionary Council® (ELE-RC 1997), twenty civilians, including
six teachers, were allegedly killed for similar reasons as those at Durfo, specifi-
cally, that the government was fighting “insurgent” groups that were operating
from military bases in Sudan. The ELF-RC (1997) narrated the details:

In April 1997, the troops of the government of the People’s
Front [the ruling party], entered the town of Qarora in Su-
dan. They had a list of names of individuals who are members
of opposition groups and accordingly rummaged around the
whole town in search of those people. The number of people
who have been massacred in such circumstances has reached
around 39. Most Eritreans residing in Qarora are refugees who
have fled their homes during the massacres of previous Ethio-
pian rulers. (Democratic Eritrea 1997: 13)

Although not officially acknowledged or denied by the government (like
many other allegations), the most plausible reason for the massacre is that the
victims were suspected of cooperation with those “insurgent” groups. Wha-
tever the case, there does not seem to be credible evidence to substantiate any
possible claim on the part of the government that it acted in a manner pro-
portional to any potential threat posed by armed opposition groups based in
Sudan (Mekonnen 2009: 113).

In another incident, an alleged massacre in a village called Mai Dima was re-
ported in 2008 by a former mid-level military intelligence officer who claimed

4 Within the Tigre ethnic group, there is a small segment known as mensa* (4218), who are Christians.

5 The ELF-RC was an exiled political organisation that was driven out of Eritrea in the early 1980s
by the EPLE, the forerunner to the PFDJ.
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to have direct knowledge on the matter in his capacity as a former member
of the intelligence unit that implemented the massacre. The victims were su-
mmarily accused of sympathising with and supporting an armed opposition
group known as the Democratic Movement of the Liberation of the Eritrean
Kunama (DMLEK), a group which fights for the rights of Eritrean Kunama,
one of the smallest ethnic groups in Eritrea. The movement, led by the exiled
politician Qernelios Osman, was reportedly engaged in the past in armed “in-
surgency” against the Eritrean government, by launching small scale military
offensives from its old base in Tigray, northern Ethiopia (the Regional State of
Tigray) (Mekonnen 2009: 87).°

The religious and ethno-regional dimensions of the massacres at Durfo, Qa-
rora, and Mai Dima demonstrate how the Eritrean regime views sub-national
allegiances as markers of real or latent disloyalty and dissidence.” The killing of
protesting veterans at Mai Habar, however, reveals the extent to which disloyalty
within the ranks of the military and veterans remains equally threatening. Simi-
lar patterns characterise the targeting of military conscripts. Eritrea’s controver-
sial national service program involves prolonged and coerced military conscrip-
tion without formal pay, in which context various forms of gross human rights
violations take place, including detention, beatings, torture, rape and extra-judi-
cial killing. On 4 November 2004, fifty-four detainees rounded up in a military
sweep and held at Adi Abeito prison reportedly died, many of them shot dead
by guards, while trying to push over a wall and flee.® Less than one year later, on
10 June 2005, military personnel reportedly shot and killed 161 young people at
Wia Military Camp who were trying to escape (US Department of State 2006).
In the case of Adi Abeito, the government acknowledged only two deaths and
characterised them as “outlaws” (VOA 2004).

Political Prisoners, Deaths in Detention, and the Cost of Signposting a Grave

Although the enforced disappearance or extra-judicial execution of dissidents
predates independence and is not limited to Eritrea proper, the most well-k-
nown examples today include the dissenting members of the PFDJ’s Central
Committee, known as the G-15, and broader sympathisers; journalists with

6  Mekonnens account in this regard is based on information that was posted then on Asmarino.
com, authored by the former intelligence officer cited above.

7 These killings also raise critical questions about the definition and specified rights of indigenous
peoples, a topic outside the scope of the present article.

8  Seevarious sources cited in Mekonnen (2009, 87-88) and a report by War Resisters  International
(2005).
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private media; and leaders and lay members of banned religious entities. In-
cluded in this category is the death in prison of prominent individuals, such
as journalist Fessahaye Yohannes (alias Joshua), whose plight was reported by
Amnesty International in 2007. He reportedly died in a secret prison in Janua-
ry 2007 as a result of severe ill-treatment and denial of medical care (Amnesty
International 2007). Many other examples abound, from Haile Durue Welde-
tensae and Aster Yohannes to Mattewos Habteab and Medhanie Haile, but the
unknown cases undoubtedly outnumber the known ones.

Including forensic investigation in a future transitional justice policy in Erit-
rea can therefore take into account the need to identify numerous unmarked
graves throughout the country, of those killed in different contexts, and most
importantly, in the act of perpetrating grotesque human rights violations. Al-
though much research demonstrates that the relationships among forensic
recovery, “closure;” and legal or political accountability are far from straight-
forward (e.g., Alonso et al 2016; Crossland 2000; Rojas-Perez 2017), and also
vary considerably according to cultural and religious beliefs and practices (El-
gerud 2022 forthcoming), international humanitarian law facilitates the “right
to know” as one remedy available to families and communities:

According to the Geneva Convention, Additional Protocol 1, Ar-
ticle 32, families have a right to know the fate of their loved ones.
As such, recovery for the sake of surviving family members serves
a legal purpose as much as a non-judicial humanitarian purpose.
Moreover, according to Interpol’s 1996 resolution of the 65th se-
ssion of the General Assembly, all human beings have a right to
identity even after death. (Elgerud and Kim 2021: 595)

The uncertainty of the locations and fates of the imprisoned and disappeared
provoke varied responses among families and society at large, from the pain-
ful sense of “ambiguous loss” (Boss 1999) to efforts to resist the invisibilisation
of the extra-judicially killed. According to eyewitness accounts, clandestine
graves and knowledge of their whereabouts is widespread, if repressed. The
following story, extracted from over one hundred written testimonials handed
over to the COIE,’ comes as a vital illustration of the extent to which individu-
als can go to render visible such killings, despite recognition that it cost them
their own lives. This case study is a typical example of “an erased circumstance
of death” in the country’s landscape of the dead and disappeared. The narrator
(cited here under the assumed name of Berihu) is a former company leader

9 The submissions were collected by an ad hoc task force of Eritrean diaspora grassroots
movements in which Mekonnen was a member, representing the Eritrean Law Society (ELS).
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in the Eritrean army, who was once stationed at the Badme frontline during
the 1998-2000 border war. He narrates four separate cases of extra-judicial
killings of conscripts he knew while he was in the army, including the fate of a
soldier executed on the basis of a newly introduced military edict announced
to his unit on 25 July 1998, after he attempted to escape during a period of
hospitalization for diarrhea. Berihu opposed the edict and resisted its imple-
mentation by refusing to send executioners from his platoon. Although unab-
le to prevent the killing, Berihu signposted the grave of the victim, noting that
he was the only child of deceased parents:

His father was killed in 1981 during the liberation war. His
mother was hanged in prison by the former Ethiopian Govern-
ment in Eritrea. He grew up with his aunt. In his words, shortly
before the extra judicial execution, he mentioned this clearly and
pleaded for mercy, claiming that he was the only child to his de-
ceased parents. The killers did not care. (see Footnote 9)

In the Eritrean highlands, from which Berihu and the victim hailed, there is a
well-known tradition that the life of the only surviving child of deceased parents
should be preserved at any cost. Understood in terms of the family’s vulnera-
bility to &% (tsanta, Tigrinya for extinction), the killing of such a person is
regarded as exceedingly cruel. Prompted by this societal value, Berihu tried his
best to save the life of the victim. When this was impossible, he resorted to sign-
posting his grave, for which Berihu himself was imprisoned (and later escaped).
There are countless such stories of undignified burial in the Eritrean army, and
the government has continued to refuse the release of the names of those killed
either in action or under the guise of military discipline, including the military’s
“shoot to kill” policy for attempted deserters. While the positive identification
of individuals in a forensic investigation depends on several factors (addressed
below), particularly on the availability of a family DNA reference sample, its
possibility represents the potential for repatriation of at least some of these indi-
viduals’ remains, the gathering of medico-legal evidence to substantiate eyewit-
ness testimony, and hope for families of the missing who may be suffering from
ambiguous loss and wish to know the fate of loved ones.

The Trafficked, the Smuggled, and the Drowned

Thus far we have sketched the landscape of the dead and disappeared in Erit-
rea relative to internal trajectories of political violence and repression. Howe-
ver, the scale and geographical spread of Eritrean suffering emanating from

129



Modern Africa: Politics, History and Society | 2022 | Volume 10, Issue 1

these core causes inherently links death and disappearance to displacement
and diaspora. Insofar as armed conflict, militarisation, and repression have
made Eritrea one of the top refugee-producing nations in the world for almost
twenty years, the problem of politicised mortality is simultaneously local, re-
gional, and transnational. Eritrea’s “diaspora of the dead” likewise emerges as
a by-product of the global migration crisis, which includes not just the causes
for migration from Eritrea, but also the coordinated efforts among refugee
sending, transit and receiving nations in order to contain, control, and subvert
mobility, and the entangled efforts to profit from it. As already miniscule op-
portunities for refugee resettlement overseas and other legal migration path-
ways have shrunk, and as the global north has increasingly offshored migra-
tion controls by engaging in partnerships with corrupt and abusive regimes,
such as Italy’s pact with Libya, Eritrean migrants have been forced to rely on
smugglers or expose themselves to the grave risks of trafficking.

Over the past decade, literature documenting the horrific circumstances fa-
cing Eritreans in the Sinai, trafficked for the illicit trade in organs, detained
in Libya and elsewhere under abject conditions, abducted from camps and
deported, and undertaking extremely perilous journeys across the sea - so-
metimes all of these in combination in a single person’s experience — have
proliferated (Van Reisen, Estefanos and Rijken 2014; Van Reisen and Rijken
2015; Van Reisen and Mawere 2017; UN Monitoring Group 2011). The re-
mains of these victims, and others like them, as well as those who have sim-
ply disappeared, form focal points in overlapping conflicts and crises. First
is the fractious political struggle between the Eritrean regime, which casts
migrants as victims of global north “pull” factors and criminal smugglers,
and Eritrean transnational activists and their allies who hold the Eritrean
regime accountable for the “push” factors leading to migration and point
to a failing global migration regime that forces such risky journeys. Also at
issue is that personnel within the Eritrean regime and military allegedly par-
ticipated in the trafficking of migrants for their own monetary gain, entered
into alliances with regional and European governments (such as the Khar-
toum Process, IMO 2014) as part of the global migration regime’s efforts
to contain migration, and enabled brutal regimes in countries of transit to
abuse migrants with impunity. Finally, missing and recovered migrant bo-
dies illustrate in macabre detail the fallout from a global mismanagement of
migration in a world obsessed by racialised borders and boundaries (Fassin
2011). In this way, the bodies of migrants — both present and absent — stand
in for an Eritrean transnational body politic fractured, even dismembered,
by both internal and external forces (Berhane 2021). The perpetrators, mo-
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reover, become ever more complex: global north countries, for instance, are
equally responsible for the atrocity of mismanaged migration.

In October 2013, for example, a shipwreck off the Italian island of Lampe-
dusa that killed 368 Eritreans was especially tragic and poignant insofar as
the Italian Prime Minister, Enrico Letta, announced that the dead migrants
were thenceforth Italian citizens, even as survivors were being arrested and
detained by authorities (M'Charek and Casartelli 2019: 748; Rygiel 2016).
Meanwhile, the Eritrean regime rallied for their repatriation, pronouncing
them hapless victims of a systematic effort by Europe to lure people away
from Eritrea. A largely volunteer team of Italian humanitarians, from fi-
remen to forensic anthropologists, subsequently worked to recover, clean,
assemble, and attempt to identify the remains, recognising their “human ci-
tizenship” through forensic carework even as their dignity had been denied
by the systems that created and mismanaged their forced migration (M’Cha-
rek and Casartelli 2019). These efforts were part of a larger evolving infra-
structure in some European countries, led by the International Commit-
tee of the Red Cross/Crescent, to help families search for the missing and
identify recovered remains. To date, few remains of dead migrants from the
Lampedusa and related disasters have been identified; and at least one study
has found that Eritreans in Germany have not participated extensively in
such externally-sponsored efforts to help locate their missing loved ones."

The “Right to Know” the whereabouts of the dead and disappeared, whether
due to conflict, repression, or migration, is not a new element in the world
of human rights or humanitarianism. It remains especially crucial in terms
of forensic humanitarian action, that “distinctive variant of humanitarianism
[that]... entails the exhumation of mass graves in the effort to establish, foren-
sically, the individual and collective identities of the dead victims of mass atro-
city, and the causes of their deaths” (Moon 2014: 49). Clearly, local meanings
of death and proscriptions on the treatment of bodies must be explored and
families’ and communities’ interests need to be prioritised. For a variety of re-
asons, some of them logistical, others political or cultural, not all categories of
Eritrea’s dead and disappeared might be recoverable - let alone identifiable —
according to forensic scientific methods, a limitation that must be realistically
communicated to survivors. But forensic investigations in other contexts have

10 See Spadolini 2019. Reasons include suspicion and distrust of institutions associated with
authority and governance as well as political division within the Eritrean diaspora and fear of
the transnational reach of the Eritrean regime. However, individual Eritrean activists and kin
groups remain tightly linked into networks of communication with migrants and each other
that help track people’s whereabouts (Belloni 2016).
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also illustrated the particular potency of both the process and the evidence for
addressing issues ranging from accountability to reparations (see Horsti 2018;
Kim and Redeker Hepner 2019; Koc-Menard 2014; Walker 2010). Can the
very anticipation of forensic investigation into some of the specific incidents

> e

discussed here shape Eritrea’s “justice futures” and, if so, how?

Forensic Investigation and Transitional Justice

Death may be a biological universal, but historical, political, and cultural
contexts shape its meanings and the beliefs and practices associated with
burial and mourning (Robben 2004). The dead also possess immense sym-
bolic power, especially during and after periods of conflict and upheaval, as
they literally embody the trajectories of violence. Human remains and their
disposition - from clandestine mass graves to highly ritualised public fune-
rals — register politics and power among the living, and actual bodies may
become the terrain on which further struggle plays out. A prolific literature
on the “political lives of dead bodies” (Verdery 1999), and their symbolic
and evidential power (Crossland 2013), has amassed in recent years (e.g.,
Anderson and Martin 2018; De Leén 2015; Ferrandiz and Robben 2015;
Rojas-Perez 2017; Rosenblatt 2015). Among the focal points of the literature
has been the role of both the identified and unidentified dead, as well as the
missing and disappeared, in the context of transitional justice efforts.

Through critical, historically and ethnographically grounded analyses, re-
searchers have documented tremendous variation, and similarities, in how
the living reckon with political violence and seek accountability vis-a-vis the
dead. Unsurprisingly, forensic anthropology and archaeology have informed
and shaped these debates insofar as the scientific techniques of recovery and
identification remain highly specialised skills. Specific parameters govern
the process of initiating and carrying out a forensic investigation. First, an
investigation must be invited and approved by an appropriately empowered
judicial body, ideally one that can protect it from political interference by bi-
ased actors. Sound historical and ethnographic research must be conducted
to determine families’ and communities’ perspectives on the dead, as well as
where graves are located and who may be buried there. Graves that contain
known victims with living relatives who are willing to provide DNA refer-
ence samples, and for which eyewitness testimony is available, have a much
higher rate of successful individual identification. Archaeological methods
can then be applied in order to systematically locate and excavate human
remains. Documentation and interpretation of trauma on remains and pres-
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ervation of all evidence, including clothing, bullet casings, and other items
within the burial context, must all be curated under a strict chain of custody
protocol, and stored in a secure facility. For human remains, this may in-
clude a morgue or laboratory with adequate electricity and access to DNA
storage and analysis capabilities. Physical infrastructure like passable roads
must be available in order to bring any necessary excavation equipment to
the sites. Reports created by forensic specialists should be made available
and accessible to families, communities, and medico-legal personnel. This
basic technical approach is common to most investigations (Fondebrider
2015; see also Redeker Hepner et al. 2018: 148-149; Schmitt and Mazoori
2017; Kim, Elgerud and Tuller 2020; Fondebrider and Scheinsohn 2015)
and is relevant to future discussions within the context of an Eritrean tran-
sitional justice process. However, preceding any of these steps should be an
extended period of ethnographic fieldwork on the ground in which local
meanings of the relationship between death, disappearance and justice must
be understood, the needs of families and communities centered, and the
potential impacts of forensic investigation addressed. And although such
work is currently impossible in Eritrea, it is essential to adopt an “integrated
approach” that “requires not just knowledge of forensic anthropology, but of
post-conflict reconstruction, transitional justice, and context-specific cultu-
ral practices” (Kim 2018: 35).

Even in the absence of forensic investigation, however, considerations of the
dead and disappeared can inform expectations for post-conflict redress and
transitional justice. Providing basic information and simply asking survivors
to consider forensic intervention brings important matters to the fore, reve-
aling whether it is possible and desirable (and why, where, and for whom
or what purposes), and what measures must precede it. Northern Uganda
serves as a particularly relevant example. In a long-term study carried out
in Acholiland, the site of the 22-year civil war between the Lord’s Resistance
Army rebels and the Government of Uganda, a team of anthropologists with
skills in ethnographic and forensic archaeological methods has worked sin-
ce 2012 with local Ugandan researchers and survivor communities in order
to address the myriad ways that improper burials such as mass graves and
displacement camp graves impact economic, social, and spiritual recovery
from the war."! Among the most important findings to date has been metho-
dological as well as ethical: the need for careful, in-depth work with families

11  The team is led by Tricia Redeker Hepner and Dawnie Wolfe Steadman, and includes Jaymelee Kim,
Hugh Tuller, Julia Hanebrink as core members. Lucia Elgerud, Deo Komakech, Wilfred Komakech,
Godfrey Okot, Jeffrey Opiyo, Joshua Oballim,Jr., and others have contributed extensively.
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and communities to address with them the unfamiliar practices, possibili-
ties, and parameters of forensic investigation is essential for a meaningful
dialogue regarding the interfaces among science, culture, religion, politics,
and justice (Redeker Hepner and Steadman 2022).

After ten seasons of fieldwork, the question of whether mass graves or other
improper burials can or should occur in Acholiland, precisely where and for
what purposes, remains unanswered. But a research process that centers the
role and impacts of the dead and disappeared on the living, and articulates
questions about the social, political, and spiritual dimensions of a possible
forensic intervention, has helped clarify survivors’ needs and priorities. The
Uganda project illustrates that the latter are absolutely essential to the ability
of forensic science to contribute to forms of justice and reconciliation in
terms defined by those most impacted. Moreover, a lack of consensus about
whether to conduct such an investigation, for what purposes, and according
to what cultural and religious norms, can bedevil families and communities.
These can result in potentially traumatic consequences when not adequately
addressed prior to any excavations or identifications (Wagner 2008).

Ugandan survivor communities have explored with researchers whether the
opening of graves and the identification of remains would or would not help
them address the paramount issue of economic recovery, which they see as
central to justice and reconciliation, given the loss of infrastructure, livestock
and land due to war, displacement, and the presence of graves (Kim and Rede-
ker Hepner 2019). The researchers have also located and documented graves
or atrocity sites using basic archaeological mapping techniques and discussed
with survivors how this could provide leverage to demand reparations under
the National Draft Transitional Justice Policy by transforming intangible expe-
rience and memory into tangible evidence (Elgerud and Kim 2021). Further
discussions have focused on whether identifying individual remains for rebu-
rial may aid the spiritual recovery of those who suffer from ambiguous loss
or attribute hallucinations, spirit possession, and physical or mental illness to
their improperly buried relatives, or to unknown remains encountered whi-
le working the land or building (Redeker Hepner et al. 2018). This survivor-
centered, ethnographic approach has been integrated with the more practi-
cal and logistical questions driven by the parameters necessary for forensic
investigation. Countries that lack robust physical, scientific, and/or judicial
infrastructures — from accessible roads and reliable electricity, morgues and
DNA-capable laboratories, and independent judiciaries that can mandate and
safeguard the gathering of such evidence from political interference - require
additional layers of preparation and planning.
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A well-defined transitional justice policy can help frame forensic inquiry as
one among many possible modes of post-conflict investigations and trans-
formations. It is therefore helpful to briefly outline here some of the ba-
sic features of such a future model of transitional justice in which context
the specific parameters of forensic investigation can be worked out. While
such a framing should ideally occur in tandem with careful research on the
ground, exploring communities’ and families’ knowledge, needs, and prio-
rities, a policy framework can help create the conditions for such work to
occur. Some of the transitional justice features we discuss here were most
recently articulated in a concise policy document jointly prepared by the
Eritrean Law Society (ELS) and the newly established Eritrean Research In-
stitute for Policy and Strategy (ERIPS), in a document entitled “Tentative
Reflections on the Restoration of a Fully Functioning System of Administra-
tion of Justice in Post-Dictatorship Eritrea” (March 2021). The observations
discussed below heavily rely on those “tentative reflections.”*?

First and foremost, a future transitional justice policy of Eritrea needs to
give utmost priority to the restoration of a fully functioning system of ad-
ministration of justice — operating under conventional parameters of the
independence and impartiality of the judiciary (Teitel 2000). An indepen-
dent judiciary is one of the most important bulwarks against the abuse of
government power, or in other words a pre-requisite for respect to the rule
of law.”® The major pillars of the administration of justice in Eritrea (the
courts, the public prosecution authority and the police) have been delibera-
tely rendered ineffective, thus enabling the abuse of government power and
the violation of citizens’ rights and freedoms. In this context, the primary
victim has indeed been the very ideal of the rule of law itself.

Taking an optimistic view of a transitional period that unfolds in the context
of a relatively stable political order, Eritrea will be expected to adopt a tran-
sitional justice policy that adequately addresses the need for accountability
for gross human rights violations committed at least since the country’s de
facto independence in 1991. This may have to be complemented by efforts at
national reconciliation, including among and between diaspora-based po-
litical forces. A central element of this effort shall be restoring public trust

12 Permission to reproduce the most relevant sections of the “tentative reflections” was thankfully
granted by ELS and ERIPS.

13 For the purposes of this article, the concept of rule of law is understood as a principle of
governance in which government action is subjected to the requirements of the supremacy of
the law, equality before the law, accountability to the law and avoidance of arbitrariness, among
several other factors. See Report of the UN Secretary-General (2004).
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in the institutions of the administration of justice: the judiciary (courts), the
public prosecution authority and the police.

Eritrea’s forthcoming transitional period and government must make it po-
ssible for the country to address the legacies of the prevailing dictatorship in
a more responsible way, including addressing the issue of a re-establishment
of the rule of law through an all-inclusive national process. In this context,
there has to be accountability for gross human rights violations in a way that
satisfies not only the needs of victims but also the requirements of post-con-
flict healing, including the intricacies of the early transitional period to de-
mocracy - a period of time often characterised by a high level of insecurity
and uncertainty about the future.

Therefore, one of the most daunting challenges of the forthcoming transiti-
onal period would be that of inculcating a rule-of-law-abiding political cul-
ture. For this to happen in Eritrea, robust planning and reform are needed
in the area of Security Sector Reform (SSR), Security Sector Governance
(SSG) and Judicial Sector Reform (JSR). SSR is related to “cleaning” key state
institutions from elements that are in one way or another associated with
the perpetration of gross human rights violations in the past. SSG is related
to improving the conditions in which the sector is governed. JSR is mainly
that of reforming the administration of justice (mainly courts, the public
prosecution authority and the police).

For JSR, there is also a need to enhance the capacity of existing and future
judicial officers, public prosecutors, the police force, and others by provi-
ding tailor-made capacity building programmes focusing specifically on the
protection and promotion of human rights, including how to address large
-scale prosecutions. It is here that provisions for the development of foren-
sic expertise and requisite scientific infrastructures, as well as guidelines for
medico-legal practice, can be outlined. The legal profession also needs to be
reinstated by launching a national body of accreditation and association of
legal professionals. In this regard, the Eritrean Law Society (ELS), the only
association of Eritrean jurists and lawyers presently operating in exile, can
serve as a stepping-stone to the next level of engagement once the requisite
elements of political transition materialise.

In the meantime, adequate preparatory work needs to be done by resear-
chers and diaspora-based Eritrean actors, in terms of analysing and building
consensus on major issues of national concern, such as constitutionalism,
minority rights, language issues, potential options for a devolution of gover-
nment power (federal or non-federal, centralised or decentralised system
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of governance), and so on. The articulation of potential options needs to be
carried out in periodic reviews, consultations and deliberations with like-
minded stakeholders of diaspora-based democratic forces, who also need
to harmonise their efforts, by bringing their resources together more effec-
tively. This is also important in order to avoid a duplication of efforts by
various initiatives doing almost the same thing but in different ways. The
more daunting immediate task is that of dismantling the dictatorial political
order in Eritrea and in its ashes ushering in the foundation for a stable and
sustainable democratic order. This is the cardinal call of the time.

Conclusion: Justice Futures in Eritrea and Beyond

Our aim in this essay has been to demonstrate that the legacy of politicised
death and disappearance can inform and deepen considerations about the
practice and promise of justice in Eritrea’s future. While there is much more
to unpack, our goal has been to show that raising the possibility of future fo-
rensic investigation stimulates a deeper and more critical analysis of a future
transitional justice process. As DeGreiff (2020: 252) has noted, irrespective
of the “success” of any specific measures, “transitional justice makes an im-
portant contribution to making victims ‘visible, to giving them a space and
a voice in the public sphere that they often lacked before”

The task of preparing for a post-necropolitical future has become even more
daunting, and urgent, as war again engulfs the Horn of Africa. Allegations of
widespread atrocities committed against civilians (especially in Tigray) by
Eritrean troops, Ethiopian soldiers, and ethno-regional militias raise further
questions about how and when Eritrea’s transition will come about and what
will follow it. Indeed, any blueprints for transitional justice processes will
likely need to expand beyond national territories to include a regional scope,
and considerations of forensic analysis may be redirected towards the more
internationally visible crimes associated with the war. At the same time, we
have argued for a transnational approach to transitional justice that can en-
gage the multi-layered diaspora communities as well as the “diaspora of the
dead” The highly dispersed nature of Eritrean society and the realities of
exile disrupt the territorial bias in approaches to transitional justice that fe-
tishise “the local”

Should forensic investigations occur in Eritrea and, if so, where should
they begin, and for what purposes? Before such questions can be answered
considerable research on the ground must be done in order to understand
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local perspectives, needs, priorities, and conditions. These questions should
also be explored with reference to the technical parameters of forensic in-
vestigation and the evolving transitional justice framework. For example,
if families and communities prioritise the positive identification of indivi-
duals, then sites must be chosen where the potential for scientific success is
high. That is, the interred victims should be a “closed” population, known
to survivors; eyewitness testimony should be available to help locate the site
and interpret the context; and living relatives of victims willing to provide
DNA reference samples must be participants in the process. Beyond these
parameters, the site needs to be accessible to the kind of equipment required
to conduct an excavation and secure enough to maintain a chain of custo-
dy over recovered remains and other physical evidence. More importantly,
however, the choice of sites and the context of the violence that occurred
there communicates important political messages that in turn will impact
the broader trajectory of justice. Sites like Durfo, Qarora, and Mai Dima,
for instance, highlight religious, regional, and ethnic elements of violence,
whereas clandestine burials at secret prisons like Eira-Eiro, where deceased
members of the G-15 and journalists were allegedly buried, sends a different
kind of message of political reckoning and accountability. Identifying the
remains of military recruits killed at Adi Abeito holds yet another meaning
with respect to the targeting of youth in the context of militarisation. And
some remains are probably unrecoverable and unidentifiable by forensic
methods, such as those who died at sea, in foreign detention centres, or en
route through the Sinai.

Considering forensic investigation as a component of transitional justi-
ce catalyses a deeper discussion of priorities for Eritrea’s “justice futures”
Both forensic investigation and a future transitional justice framework for
Eritrea, and the relations between them, are tethered to enormously com-
plex issues that cannot be separated from history, culture, politics, religion,
and the highly diverse meanings families and communities may assign to
even basic terms like “justice” and “truth” As Hoehne and Bedoya Sanchez
(2020) forcefully argue, the difficult and laborious work of social and po-
litical reckoning cannot be replaced or substituted with “fetishisation” of
forensic anthropology and archaeology. That is, scientific investigation for
both evidentiary and humanitarian purposes cannot be an end in itself, but
rather a means through which richer engagement with justice is sought.
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